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H!: ARTICLE IS INTENDED PRIMARILY FOR NON- 
A\'YERS WHO MAY SERVE AS COURT-MARTIAL 
EMBERS. THE SUBJECT MATTER CONCERNS A 
O()-FREQUENT ERROR WHICH IS CAUSED BY A 
is INDERSTANDING OF THE PROPER PROCEDURE 
O; OBTAINING ASSISTANCE FROM THE LAW 









concerning the sentence and the president’s re- 
quest for a word definition. There might have 
been prejudicial error if the law officer had done 
no more than discuss with the court the meaning 
of the word “vacated” and then departed at 
once. Only twokinds of consultations between 








y DFFiICER. LAWYERS, AND OTHERS ENGAGED IN the court and the law officer are permitted: con- 
HE REVIEW OF RECORDS, MAY FIND THE BRIEF sultation in open court (in the presence of the 
te ever aaa aaaer: FACETS OF THE ISSUE accused, his _counsel and trial counsel), and 

consultation in a closed session on the form of 
the findings. 

ai N A RECENT TRIAL by general court-mar- “The law officer shall not consult with the mem- 

tial, after the accused had pleaded and been bers of the court, other than on the form of the 

____ Mfound guilty of all charges and specifications findings as provided in Article 39, except in the 
he subsequent proceedings went something like presence of the accused, trial counsel, and de- 

och- his: fense counsel, nor shall he vote with the mem- 

Co., bers of the court.” Article 26 (b), UCMJ. 

‘the ‘Pres: The court will be closed. (The court “Whenever a general or special court-martial is 

i closed at 0942 hours.) (The court called the rth od oy yshekc gas + pape “ 7 

aval law officer and reporter into closed session of veeebicl hak finally pi bed on ed naeabe: tao 

the court at 0950 hours.) court may request the law officer and the re- 
tary LO: Has the court agreed upon the sentence? porter to appear before the court to put the 

Nur- @“Pres: The court would like to have the word findings in proper form, and such proceedings 

ress, ‘vacated’ defined. shall be on the record. All other proceedings, 
“TO. +s . including any other consultation of the court 

Code LO: The law officer — not give instructions with outieal Ge the law officer shall be made a 

TSA to the court in closed session. The law offi- part of the record and be in the presence of the 

hing cer advises the court that it should open, recall accused, the defense counsel, the trial counsel, 

the accused, his counsel and trial counsel and and in general court-martial cases, the law offi- 
sf. make its request for instructions in open cer.” Article 39, UCMJ. (Emphasis supplied.) 

Pub- = 

court. (The law officer and reporter with- There is great temptation for a court to re- 

, by @ drew from the closed session of the court quest the presence of the law officer when all it 

Uni- 0951.) desires is something apparently unrelated to 

al “Pres: The court will come to order. (The the merits of the case or material rights of the 

: court reopened at 0952.) accused, such as the definition of a word which 

Per. | _C: All parties to the trial who were present has come to have a technical meaning when re- 

i for when the court closed are again present in lated to court-martial procedure. There. is 

era- court. great temptation too, for a law officer in such a 

le: “Pres: The court would like to have the word case, since possible prejudice to the rights of 

al ‘vacated’ defined.” the accused is difficult to foresee. But the law 
There is a valuable lesson for members of officer in the illustration would not gamble with 

. T. i courts-martial and law officers in these proceed- the rights of the accused and the rights of the 
Y., Bings. Error may well have occurred through government. He safeguarded both by (1) in- 

‘ses. Bthe mere entry of the law officer into the closed 
session of the court, coupled with his question ~ ten ager seinarieape nena ade ey 
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suring that the proceedings were reported ver- 
batim, and (2) by requiring the court to open 
and recall all parties before giving any advice. 
As stated before, had the law officer simply 
discussed the meaning of the word “vacated” to 
the court while it was in closed session on the 
sentence, that would have been error. True, 
that error might finally have been determined 
to be non-prejudicial on appellate review ; never- 
theless, it is good advice to avoid the error thus 
avoiding the necessity of consideration of 
whether it is prejudicial or harmless. In the 
instant illustration the care of the law officer 
almost certainly prevented prejudicial error and 
subsequent disapproval of the sentence as later 
events prove. When the court was reopened 
and the request for definition renewed, the law 
officer gave a suitable definition and asked trial 
and defense counsel if they objected to the in- 
struction thereon or if they desired further 
elaboration. Both counsel indicated they were 
content with the remarks of the law officer. 
Thereupon a member of the court asked a ques- 
tion which it may safely be assumed he would 
have asked in closed session if he had had oppor- 
tunity to do so, and this question if answered by 
the law officer in closed session very probably 
would have constituted reversible error. The 
member asked a question which showed that he 
was concerned with the word “vacated’’, as used 
in the action of a reviewing authority in a pre- 
vious conviction of the accused which had been 
introduced by trial counsel. The sentence in 
the prior conviction provided, among other 
things, for a bad conduct discharge, suspension 
for a certain period, then automatic remission 
“unless sooner vacated”. The member’s ques- 
tion clearly indicated that he was in doubt, pos- 
sibly among other matters, as to whether the 
former sentence was actually a sentence to re- 
ceive a bad conduct discharge, as to whether the 
present offense constituted ground for execut- 
ing the former bad conduct discharge, and as 
to whether by the terms of the former sentence 
a conviction of the present offenses required a 
sentence which included award of a bad conduct 
discharge. Virtually any answer the law officer 
gave to those questions, if given in closed session 





2. U. 8S. v. Keith, 1 USCMA 493, 4 CMR 85; U. S. v. Miskinis, 2 
USCMA 273, 8 CMR 73; U. S. v. Allbee, 5 USCMA 448, 18 
CMR 72. 






might have constituted prejudicial error.* 

















































it happened, the matter was developed fully end (°) th 
correctly in open court in the presence of alm c” all 

parties. The member’s misgivings or mis™ formal 
conceptions were resolved, the accused was fully trial, a 
apprised of the proceedings and had the oppor@ s«| are 
tunity to insure that his rights were not vio@ tiere 1 
lated by faulty or’ insufficient instructions. As o!‘icer 
a result substantial error did not occur. ‘Them h.s cot 
moral of this illustration is that: however fcvrenc 
innocent an inquiry may seem to be on its face remair 
the danger of prejudicial error is very grea The! 
when a law officer is called into a closed session Curt 

of the court. Therefore, first, the law officer@ type c 
should not be called into a closed session except Siates 
in the single instance where the findings have In the 
been finally voted upon and it is desired only oflicer- 
that the agreed-upon findings be put in appro-@ lilerat 
priate form. Second, if the law officer is called,§ ofiicer 
for any reason, he should be accompanied by the court | 
reporter and every word and act should be re-@ condu 
ported. Third, upon entering a closed session™ insofa 
the law officer should determine at the outset™ habilit 
whether he has been called for the purpose off questi 
placing agreed-upon findings in proper form,§ flict b 
and if so, he should put the findings in appro-§ 1951 1 
priate form and then depart the closed session.™ tence. 
If not called for the sole purpose of putting the to be 
findings in proper form, to be determined at the and 3 
outset as stated, he should immediately and@™ preju: 
without discussing the matter at hand which™ prova 
prompted the court to call him, insist that the§™ trine 


of the 
from 
law 0 


court be opened for the purpose of consultation 
on the matter, in the presence of all parties to 
the trial. 





The foregoing discussion is intended as a Thi 
warning to avoid law officer-court conferences, @ ‘ish, i 
and thereby avoid the great likelihood of error§ his ci 
that is inherent therein. It is realized, however, @ his in 
that occasionally such conferences may occur. § this v 
Therefore the following discussion applies to™ 2nd f 
the cases where there has been a law officer-court 
conference, and the questions to be resolved are 
whether or not there was error committed, and 
if so the effect of that error. 

The term, “law officer-court conference”, is 
used herein to describe the following situations: 

(1) the law officer engages in a discussion with 

the court while it is in session, and the accused, in 

his counsel and trial counsel are not present; § ™ist: 
som 

3. U.S. v. Miskinis, 2 USCMA 273; 8 CMR 73. > ar 
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(2) the law officer discusses the case with some 
er all court members while the court is not 
formally in session but before completion of the 
trial, and the accused, his counsel and trial coun- 
srl are not present. It should be noted that if 
trere is a discussion by the court and the law 
o!‘icer which cannot be heard by the accused and 
h.s counsel, this also is a law officer-court con- 
ference, notwithstanding the fact that all parties 
remained in the same room.‘ 

There are three landmark decisions by the 
C urt of Military Appeals relating to the first 
tyoe conference, United States v. Keith, United 
Siates Vv. Miskinis and United States v. Allbee. 
In the Keith case a verbatim record of the law 
ofiicer-court conference, during the court’s de- 
liberation on the sentence, showed that the law 
ofiicer answered questions by members of the 
court concerning the difference between a bad 
conduct discharge and a dishonorable discharge 
insofar as the possibilities of suspension and re- 
habilitation were concerned. The court also 
questioned the law officer concerning the con- 
flict between the applicability of the 1949 and 
1951 Manuals in determining the maximum sen- 
tence. The Court of Military Appeals held this 


to be clear error, a violation of Articles 26 (b) 
and 39, UCMJ, and on the doctrine of general 
prejudice reversed the board of review’s ap- 


proval of the findings and sentence. The doc- 
trine of general prejudice was applied because 
of the determination of Congress to break away 
from the prior system of participation by the 
law officer as a court member. 

Through the Code it was intended to estab- 
lish, instead, a system where the law officer like 
his civilian counterpart, the trial judge, gives 
his instructions in open court. The Court said 
this was “an overriding policy of vital import’, 
and further said: — 

“Once the tradition of non-participation is well- 
established in the service, it may be possible to 
assess the occasional lapses in terms of specific 
prejudice. Until such time as the present system 
is firmly settled, we shall not pause to inquire 
into the specific nature of law officer-court con- 
sultations where that consultation is patently 
illegal.” 

In United States v. Miskins it was made un- 
mistakably clear, however, that there were 
some circumstances in which, even though there 


4. U. 8S. v. Vaughan, 3 USCMA 121, 11 CMR 121. 
5. See note 2, supra. 
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had been a proscribed law officer-court confer- 
ence, the error would not be found prejudicial. 
This was a result of the court’s development of 
the participation test. 

In the Miskinis case the law officer was called 
into a closed session during the court’s delibera- 
tions on the sentence. Counsel were not present. 
The law officer was informed that the court had 
decided upon the sentence to be imposed and 
desired only assistance in putting the sentence 
in proper form. The law officer gave only the 
desired assistance as to form and departed. A 
verbatim transcript of the conversation was con- 
tained in the record. 

The Court acknowledged that it was error for 
the law officer to have assisted the court in plac- 
ing the sentence in proper form. The Court said, 
however, that the error did not violate any fun- 
damental principle of the Code, no prejudice to 
the accused resulted, and the doctrine announced 
in the Keith case was not applicable. The rea- 
son, the Court gave, that the error did not reach 
the level of the error condemned in Keith was 
that the fundamental principle sought to be pro- 
tected in that case was the freedom of the court 
from infringement by the law officer upon its 
deliberations on the findings or the sentence. In 
the Miskinis case the court had decided upon the 
sentence, and the law officer could not therefore 
have participated in the court’s deliberation 
upon the matter. The verbatim record showed 
instead that the law officer gave advice only as 
to the form of the sentence, the actual effect and 
substance of the sentence being unchanged. 
Had there been no verbatim record, that would 
have caused invocation of the doctrine of general 
prejudice, for there would be no way of knowing 
whether there had been participation in the 
closed conference. The general rule was thus 
laid down that if the record showed that the law 
officer did not participate by infringing upon the 
areas of the findings or the sentence, now re- 
served to the court alone, there would not have 
been a departure from the basic policy of court- 
law officer separation and no cause for invoca- 
tion of the doctrine of general prejudice. It 
should be noted that the Court rejected the ar- 
gument that the findings ought not be disap- 
proved where the error mentioned, even when 
prejudicial, occurred during the sentencing 
procedure only. 

















In the most recent of the three landmark 
cases, United States v. Allbee, the Court of Mili- 
tary Appeals terminated the applicability of the 
doctrine of general prejudice to this situation. 
The Court adopted instead the practice of test- 
ing for specific prejudice in each case. Much of 
the vitality of the Keith decision is preserved in 
this most recent decision, however, and it is 
clearly indicated therein that the types of law 
officer-court conferences proscribed by the Code 
continue to be clear error and greatly suscep- 
tible of causing prejudicial error. 

In the Allbee case after the members of the 
court had retired to consider the sentence, the 
law officer was summoned to the closed session 
and was shown a written proposal of a sentence 
to dishonorable discharge, total forfeitures, and 
confinement at hard labor for six months. As 
he had previously pointed out to the court in 
appropriate instructions, the law officer stated 
that—by reason of the law applicable at the 
time of the offense in question (desertion from 
the Coast Guard, 24 January 1949) —forfeitures 
in excess of two months’ pay were illegal. He 
suggested that the court, “merely reduce that 
part of the sentence to ‘forfeiture of two months 
pay’ or eliminate it altogether.” When the 
president of the court questioned this recom- 
mendation a lengthy discussion solely concerned 
with forfeitures and the accused’s pay status 
took place. After this discussion the law officer 
left the session and the court subsequently re- 
opened to announce its sentence, which was pre- 
cisely as it was first given to the law officer 
except that all provisions for forfeitures had 
been deleted. 

The Court of -Military Appeals said the law 
officer-court conference—without accused and 
counsel—was, without doubt, error, despite the 
fact that the law officer entered the conference 
merely to pass on the form of the proposed sen- 
tence. The Court passed the question of 
whether the law officer had participated in the 
court’s deliberations, the issue which had previ- 
ously been of vital significance, without com- 
ment. It did so for the reason that it found 
the tradition of separation of the law officer’s 
and court’s functions, a paramount object of the 
Code, now “firmly established.” Two and one- 

half years had passed and many decisions * had 
been written on this subject since the decision 
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in the Keith case. The Court therefore an. J ™ 
nounced that it would hereafter assess each cae | ‘ffi 
for specific prejudice. appr 

It is quite certain, however, that the Couct J *" sk 
remains convinced of the need for absolute ci. | ©"°¢ 
vision of the duties of the law officer and the | ‘°"' 
court members, for it stated that in testing fr} 
specific prejudice in each case it would coin how 
mence with the “presumption that prejudice did | *"* 
in fact result from such participation.” Intae | ' 





Allbee case every possibility of harm to the ac- ‘1 7 
cused was refuted by the circumstances of the soil 
case. Finding no likelihood of specific prej- eull 
udice to the accused arising from the error, the the 
case was affirmed. In other words, while the spe 


Court will actually test for specific prejudice, J |, 7 
such prejudice will be deemed to exist by virtue J wit 
of a presumption to that effect, unless there is § con 
a clear and positive showing that the improper § on 
conference did not in any way influence the § sun 
court’s decision. ale 
The Allbee opinion affects two other aspects § 40u 
of the law as previously applied in this area, § Pr 
In the Miskinis case, the argument was rejected | fr 
that there should be a distinction made between Art 


the situations where the proscribed conference the 
occurred during the court’s deliberations on the a 
findings and where it occurred during delibera- cel 
tions on the sentence. In the closing paragraph ma: 
of the discussion by the Court in the Allbee case} a+. 


it is quite plainly indicated that now, where af anc 
proscribed conference occurs during delibera-§ Sec 
tion on the sentence and prejudice may have§ kin 
resulted to the accused therefrom, only the sen- | tut 
tence will be disapproved. Secondly, in the§ Thi 
Miskinis case, it was stated that where there | io 
was not a verbatim account of the proscribed § ec 
conference, all doubts as to the necessity of tak-§ ° 
ing corrective action would be resolved in favor 
of the accused. Nothing in the opinion in the 
Allbee case would tend to indicate other than 
that this concept remains in full force. When 
coupled with the presumption of prejudice it 
can be seen that this renders a case involving a 








6. U. S. v. Miller, 2 USCMA 272, 8 CMR 72; U. 8S. v. Allen, 2 
USCMA 276, 8 CMR 76; U. S. v. Jester, 2 USCMA 280, 8 CMR 80; 
U. 8. v. DeRosier, 2 USCMA 282, 8 CMR 82; U. S. v. Curtis, 2 
USCMA 311, 8 CMR 111; U. 8. v. Reinking, 2 USCMA 360, 
8 CMR 160; U. S. v. Headspeth, 2 USCMA 635, 10 CMR 138; 
U. S. v. Taborn, 3 USCMA 61, 11 CMR 61; U. 8. v. Frank Smith, 
3 USCMA 680, 14 CMR 98. 
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non-recorded proscribed conference extremely 
cifficult, probably impossible, to sustain upon 
appellate review. In this connection, however, 
it should be noted that a record may be consid- 
ered verbatim even though substantially no con- 
versation is reported.’ 

No attempt will be made to offer advice on 
low to determine whether there is a possibility 
en accused has been harmed by a proscribed con- 
f2rence, or, in other words, whether the pre- 
simption of prejudice has been sufficiently re- 
batted. That answer will depend upon the 
aoplication of sound common sense to the cir- 
cimstances of each individual case. However, 
the older cases do afford a discussion of some 
s)ecific matters which are worth reference here. 
In United States v. Fields * the Court was faced 
with the circumstance that a law officer-court 
conference had occurred during a closed session 
on an interlocutory question. The Court as- 
sumed, without deciding that the general ration- 
ale of Keith applied to this situation. It is 
doubted that this caution indicates any different 
prospective treatment of this type closed con- 
ference, for it is equally proscribed by the Code, 
Article 26 (b) and 39, and the general rule of 
the Miskinis and Allbee cases is certainly broad 
enough to cover this situation. To think other- 
wise would be to believe that the law officer 
could never in such type conference make re- 
marks which could infringe upon the forbidden 
areas—the court’s determination of the findings 
and sentence—and that is obviously false. 
Secondly, the decisions subsequent to the Mis- 
kinis case,® contain discussion of what consti- 
tutes participation in various circumstances. 
These might be helpful for where no participa- 
tion was found it is considered that it must 
necessarily have been decided that there was also 
no possibility of actual harm to the accused. 
Finally, in two cases* the Court of Military 
Appeals has held that errors of the nature herein 
discussed occurred, but were subsequently 
cured by the law officer’s full disclosure in open 
court of the proceedings which occurred in 
closed session and no objection was then made 
by the defense counsel. These references it is 
hoped may be of some assistance in applying the 


7. U. 8. v. Kupfer, 3 USCMA 478, 13 CMR 34. 
8. 2 USCMA 278, 8 CMR 78. 
9. See note 6, supra. 
10. U. S. v. Ferry, 2 USCMA 326, 8 CMR 126; U. S. v. Freeman, 
2 USCMA 329, 8 CMR 129. 
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rebuttable presumption test of the Allbee case 
to similar factual situations. , 

As regards the second type law officer-court 
conference—a conference while the court is not 
formally in session, as for instance during a 
recess—the rule, in general, is the same as 
stated in the Allbee decision." In United States 
v. Lowry the Court of Military Appeals in- 
voked the rule that a rebuttable presumption of 
prejudice arises when it is shown that the law 
officer and court members discussed the case at 
hand while the court was not in session. To 
rebut the presumption it was stated that there 
must be a “clear and positive showing” that the 
law officer’s presence had no influence on the 
court’s decision. This type of conference is 
thus shown to be highly suspect in the eyes of 
the Court and like the closed session conference 
is an occurrence quite likely to result in preju- 
dicial error. The determination on review, of 
whether prejudice must be deemed to have oc- 
curred, again must depend upon an evaluation 
of the circumstances of the individual case. 

In conclusion, there are two important propo- 
sitions to remember. First, a law officer should 
not enter or be called into a closed session of 
the court-martial for any purpose except to 
assist in placing the findings, which have been 
finally voted on, in proper form. He should also 
avoid discussing the case with the court in the 
absence of the accused and counsel, during pe- 
riods when the court is not formally in session. 
Secondly, it continues to be a vital policy that 
the functions of the law officer and those of the 
court should be strictly separated. Proscribed 
law officer-court conferences therefore will be 
presumed to be prejudicial. Only by a clear and 
positive showing that prejudice could not have 
occurred can at least partial disapproval be 
avoided. Therefore it is urged that whenever 
a court member desires assistance from the law 
officer, on other than the mere form of the 
court’s findings, the law officer should be given 


that request at a time and place when the ac- | 


cused and both counsel are present. In this way 
there is no possibility of appearance of evil, nor 
harm to the accused, nor harm to the govern- 
ment through unnecessary disapproval of the 
proceedings. 





11. U. S. v. Lowry, 4 USCMA 448, 16 CMR 22; U. S. v. Walters, 4 
USCMA 617, 16 CMR 191. 
12. 4 USCMA 448, 16 CMR 22. 
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The purpose of this column is to help you keep abreast of current 
trends in naval law. To accomplish this purpose, digests have 
been prepared from some of the most recent opinions of the United 
States Court of Military Appeals and boards of review. These 
digests do not necessarily include every point of law covered by 
the original report or opinion. 

Matter appearing in this column is for informational purposes 
only, and is not to be cited as CMR authority in judicial proceedings. 





INSTRUCTIONS—in a trial for wrongful possession of narcotics, 
if the issue is properly raised, an instruction must be given to the 
effect that the accused must have been conscious of the possession 


of the narcotic substance before he can be found guilty of this 
offense. 


@ In a search of the accused’s person, following appre- 
hension for an offense allegedly committed, a small packet 
of marihuana was found in the pocket of his civilian 
suit. The accused was not suspected of handling nar- 
cotics or of any related offense. When questioned about 
the contents of the packet he denied knowing what it 
was and that he had ever seen it before. At the trial of 
the accused for wrongfully possessing marihuana, in 
violation of Article 134, UCMJ, there was testimony 
given on behalf of the accused that he had loaned the 
suit in which the marihuana was found on several occa- 
sions, to another airman who had been seen wearing the 
suit in a section of Liverpool known to be an area where 
marihuana could be easily obtained. 

“At the conclusion of the trial, the president in- 


structed the court on the elements of the offense, as 
follows: 


‘That at the time and place alleged, the accused 
wrongfully had in his possession one ounce, more 
or less, of a habit forming narcotic drug, as alleged, 
marihuana; and 

‘That, under the circumstance, the conduct of the 
accused was to the prejudice of good order and 
discipline in the armed forces or was of a nature 
to bring discredit upon the armed forces.’ 


“The Government contends, and the board of .review 
held, that the word “wrongfully” as used in the instruc- 
tion can only be interpreted to mean wrongful conscious 
possession. On the other hand, appellate defense coun- 
sel contend that instructions on possession-offenses of 
this type must require a finding on an awareness of the 
presence of the drug, and that the president’s failure to 
include such a basic element in his charge to the court 
was prejudicial to the accused.” 

The Court of Military Appeals disagreed with the 
government and the board of review that “wrongfully” 
means “wrongful conscious possession”. It was of the 


opinion that the court members might think “wrongful” 
could cover a negligent act of possession rather than 
conscious knowledge of the possession, but it did not 
hold that an instruction on this point had to be given in 
every case. The instruction is only necessary if the evi- 
dence at the trial is sufficient to raise the issue. The 
Court held that in this case the denial of the accused 
that he knew the contents of the packet and the testi- 
mony that the suit had been frequently loaned to an 
airman who frequented a narcotics district was sufficient 
to raise the issue and therefore it was prejudicial error 
for the president to fail to instruct the court-martial 
members on the type of possession forbidden. U. S. ¥. 
Hughes, 5 USCMA 374, 17 CMR 374. 


MISBEHAVIOR OF A SENTINEL—The accused ordered to man a 
foxhole on the main line of resistance in Korea during a 100 percent 


alert, was properly posted as a sentinel in the sense of Article 113, 
UCMJ. 


@ On the night of March 3, 1953, the accused returned 
from supervising a group of Korean laborers to his com- 
pany which was occupying a position on the main line 
of resistance. When he arrived at his fireteam’s posi- 
tion the fireteam leader told him that the company had 
been ordered to maintain a 100 percent alert because 
of a probable enemy attack. The accused was then 
ordered to proceed to a certain foxhole on the main line 
of resistance and stand watch. Sometime after the 
accused had taken his post the platoon sergeant found 
the accused asleep in the hole. 

The accused was tried and convicted by a general 
court-martial for sleeping on post in violation of Article 
113, UCMJ. He was sentenced to dishonorable dis- 
charge, total forfeitures, and confinement at hard labor 
for ten years. Procedural errors caused a board of re- 
view to order a rehearing. The accused was again con- 
victed but the second court-martial reduced the confine- 
ment to eight years. A board of review affirmed the 
findings but further reduced the confinement to five 
years. 

On appeal to the Court of Military Appeals, appellate 
defense counsel contended that the accused was not a 
sentry or a lookout within the meaning of Article 113, 
UCMJ. It was argued that if the accused was a senti- 
nel, in this situation, every member of the company was 
also a sentinel and this was obviously beyond the scope 
of Article 113. The Court of Military Appeals deter- 
mined that the accused was properly called a sentinel 
or lookout. It was pointed out that his instructions 
were to man a fighting hole and to stand watch. This, 
the Court held, necessarily required him to remain alert 
and vigilant and thus made him a sentinel or lookout 
as defined by the Manual and within the meaning of 
the Code. U.S. v. Sesser, 5 USCMA 472, 18 CMR 96. 
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ESSER INCLUDED OFFENSES—A court-martial has the power to 
onvict an accused, charged with a single offense of robbery, of 
the lesser included offenses of assault and wrongful appropriation. 


@ The accused, an Army private, along with several 
co:panions assaulted a cab driver in Germany and took 
his cab without authority. The cab was abandoned 
sh rtly thereafter in a small town nearby. The accused 
was tried by a general court-martial for the offense of 
roibery. At the trial the accused pleaded guilty to the 
off.nse of assault consummated by a battery. Further- 
mc ve, the accused took the stand and admitted that they 
ha‘! taken the automobile without authority, but denied 
an” intention of stealing the car. In instructing the 
court-martial on the various elements of the offense and 
the lesser included offenses, the law officer told the mem- 
be:s, among other things, that if they did not believe the 
off2nse of robbery had been proven that they could find 
the accused guilty of assault and also larceny or wrong- 
ful appropriation. The court-martial returned a find- 
ing of guilty of assault and of wrongful appropriation. 

On appeal the accused contended that the court- 
mzrtial was without power to find him guilty of more 
than one lesser included offense for a single specification. 
The Court of Military Appeals agreed that the strict 
wording of the Manual lent some support to this theory, 
but after closer analysis it was of the opinion that the 
course followed by the law officer in his instructions and 
by the court-martial in its findings was absolutely cor- 
rect. Robbery, the Court pointed out, is unusual in that 
it is a combination of the offenses of larceny and assault. 
The accused pleaded guilty of the offense of assault and 
admitted the wrongful appropriation while on the wit- 
ness stand. The Court summed the matter up in these 
words: “the offenses here found were alleged, proven, 
and instructed upon. The accused was vot misled by 
the pleading and finding and his defense tactics and 
strategy would not have changed one iota had the crimes 
been set up in separate specifications. Neither of the 
lesser crimes merged in the other, and the punishment 
is not the product of two different sentences for the 
same offense. The most that can be said in favor of the 
accused’s contention is this: If the findings could be 
placed over the specifications, the light of duplicity 
might show through but it would be so obscure that it 
would have no measurable impact on the court members. 
Accordingly, the error, if any, did not prejudice the 
accused. On the contrary, it can be argued he benefited 
immeasurably by the findings returned and the sentence 
imposed.” U.S. v. Calhoun, 5 USCMA 428, 18 CMR 82. 


MILITARY DUE PROCESS—A commanding officer is not barred 
from prosecuting an accused for a previously committed offense 
merely because a former commanding officer decided not to prefer 
charges for that offense. 


® In April, 1953 the accused took a fifty-five gallon 
drum of wood preservative from an Air Force Base and 


sold it to a civilian contractor. After an investigation 
he admitted taking the drum and made a complete con- 
fession of the crime. The commanding officer of his 
squadron determined that he would not prefer charges 
against the accused and the Wing Commander agreed 
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to this decision. Several months later, however, a new 
commanding officer took over the squadron. Shortly 
after he arrived, a higher command investigation officer 
inquired as to why charges had not been preferred 
against the accused. The case was reopened and the 
new commander decided to bring the accused to trial. 

At the trial the accused moved to dismiss the charge 
of larceny on the ground that to permit him to be prose- 
cuted for this offense would violate military due process. 
His motion was denied and the court-martial found him 
guilty as charged. His conviction was affirmed by a 
board of review. 

In reviewing this case, the Court of Military Appeals 
discussed the possible defenses which might apply to the 
accused in this case. The following defenses were con- 
sidered: former punishment; pardon, actual and con- 
structive; and former jeopardy. The Court pointed out 
that former punishment was no defense, in the instant 
case, since the squadron commander made no effort to 
punish the accused under any provision of the Code or 
under any of his administrative powers. The Manual 
provides that pardon is a power of the President, but 
the Court conceded that there is a legal theory of con- 
structive pardon or condonation. This defense is only 
applicable, however, to cases of desertion, and then must 
be brought into play by a general court-martial author- 
ity, to be valid. As to the last defense discussed, the 
Court noted that par. 56c MCM, 1951 provides that a 
withdrawal of a specification is not a bar to subsequent 
prosecution for the same offense so, therefore, merely 
indicating that charges will not be preferred would not 
bar prosecution at a subsequent date. The Court con- 
tinued: “[former jeopardy] may be sustained only where 
there has been a termination of proceedings by a judicial 
act of some recognized form or a trial of the accused 
on the merits.” 

The defense counsel argued that aside from the stand- 
ard defenses military due process encompasses good 
faith on the part of commanders. The Court was of the 
opinion that regardless of the ethical grounds involved, 
unless the commander had authority to make a binding 
agreement not to prosecute offenders, such an agreement 
would not bar a subsequent prosecution. Furthermore, 
in this case it was a subsequent commanding officer who 
ordered the trial of the accused. U.S. v. Werthman, 
5 USCMA 440, 18 CMR 64. 


IMPROPER COMMAND INFLUENCE—'t is improper to emphasize to 
members of a court-martial shortly before the trial of an accused 
that it is highly probable because of careful pre-trial procedures 
followed that one brought to trial before a court-martial is guilty 
of the offense charged. 


@ The day before the accused was brought to trial the 
staff judge advocate of the command to which the accused 
was attached, Colonel C., called the members of the court- 
martial together to instruct them on the background 
procedures that take place before an accused is brought 
to trial. The carefulness of preparation and investiga- 
tion on each level was stressed and it was pointed out 
that in each phase a decision was made as to the guilt 
of the accused. The Colonel instructed that extenuating 
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circumstances should not be considered in arriving at 
the findings. The members were told that they were to 
determine the facts of the case before them. Even 
though the case had been carefully investigated, they 
were to make sure the accused before them was guilty 
of what was charged against him since witnesses some- 
times lie and like a civilian jury they were the judge of 
the facts. 

At the trial the defense counsel examined each mem- 
ber of the court on voir dire. The subject of each ex- 
amination was the instruction given the court-martial 
members by Colonel C. the day before. Each said he 
agreed substantially with what the Colonel had said, 
but none felt that the instruction would influence him 
in his deliberations over the guilt of the accused. The 
defense counsel challenged each member of the court- 
martial for cause on the ground that there would be 
substantial doubt as to the impartiality and fairness of 
any subsequent proceeding with him as a member. None 
of the challenges for cause were sustained. The accused 
was found guilty as charged and the conviction was 
affirmed by a board of review. 

The Court of Military Appeals reversed the board of 
review and ordered a rehearing. It was of the opinion 
that the instruction of Colonel C., coming the day before 
the trial of the accused and given only to members of 
the court-martial, constituted improper command in- 
fluence. Much of the Colonel’s advice the Court pointed 
out, covered sound principles of military law. The prob- 
lem area for the Court was in the discussion that raised 
inferences that the accused was guilty or else he would 
not have been brought to trial. It was agreed that this 
might very well be true in most cases, but as the Court 
stated, “it does not tend to produce independent judg- 
ment on the part of a court-martial to stress this fact 
almost immediately before the opening of a trial.” It 
was not believed that the instructions by the law officer 
in this case cured the error. Furthermore, in similar 
cases the Court indicated that any instruction aimed at 
curing such a situation would have to be very specific 
and clear that no inference whatsoever as to the guilt 
of the accused could be drawn from the circumstances 
that the case had been investigated and referred for 
trial. U.S. v. Zagar, 5 USCMA 410, 18 CMR 34. 


BOARD OF REVIEW—A board of review may entertain a motion 
for reconsideration of its decision until an appeal to the Court 


of Military Appeals has been taken or the thirty day appeal period 
has expired. 


MOTION FOR RECONSIDERATION—If a motion for reconsideration 
is properly filed before a board of review the statutory appeal 


period to the Court of Military Appeals is tolled until that petition 
is disposed of. 


@ The decision of the board of review affirming the 
conviction of Desertion in the accused’s case was trans- 
mitted to the officer exercising general court-martial 
authority over the accused. A few days later the 


accused acknowledged receipt of the decision. Six days 
thereafter the appellate defense counsel petitioned the 
board of review to reconsider its decision in the light 
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of a recent opinion handed down by the Court of Milita 
Appeals. The board concluded that it was without 
jurisdiction to consider such a petition from the accused 
The Judge Advocate General of the Army certified que 
tions concerning this holding of the board to the C: ur 
of Military Appeals. 

The Court held that the board was in error in refu: ing 
to consider the motion for reconsideration since a beard 
has discretion to reconsider its decision until an ap; 
is taken to the Court of Military Appeals either by the 
accused or by certification or until the thirty day apjeal 
period expires. It was pointed out, however, that «his 
right could be restricted by the Judge Advocates General 
under their rule making authority. Article 66f, UC MJ. 

In answering another certified question, the Ccurt 
determined that the filing of a motion for reconsidera. 
tion before a board within the proper time delays the 
inception of the thirty day appeal period to the Court of 
Military Appeals until the board has disposed of this 
motion. U.S. v. Sparks, 5 USCMA 453, 18 CMR 71. 


ARTICLE 31—An incriminating statement made by the accused 
after being properly warned at office hours was not rendered 
inadmissible because this same statement was made unofficially 
to the commanding officer in a previous friendly conversation. 


@ Shortly before the carrier to which the accused was 
attached was to leave for the Far East, the accused went 
on liberty in a Florida port and failed to return to the 
ship. He had been told on at least two occasions that 
the ship was to depart on the 13th of October. It was 
common knowledge aboard the ship that the carrier was 
headed for the Far East. The ship left on schedule 
and on the 24th of October the accused surrendered 
himself at the Marine Corps Air Station, Miami, Florida. 
Word of his surrender reached Captain Lucas, the com- 


. manding officer of one of the squadrons at the Air Sta- 


tion. Later on in the day Captain Lucas ran into the 
accused and since he had known him well in another 
organization, he stopped to talk to him. In the course 
of the conversation, Captain Lucas asked the accused 
what had happened, and in reply, the accused made sev- 
eral incriminating statements. The accused was as- 
signed to the squadron of Captain Lucas and that same 
day he appeared before Captain Lucas at office hours. 
At this meeting the accused was properly warned under 
Article 31, UCMJ, and was informed of the probable 
charges against him. He was questioned about the 
circumstances of his absence and his answer was sub- 
stantially the same as the one he had given to Captain 
Lucas previously. 

At the trial, the defense counsel objected to the intro- 
duction of these incriminating statements of the accused 
made at office hours on the ground that this second con- 
versation between the accused and Captain Lucas was 
tainted by the first less official conversation and since 
the incriminating information was illegally obtained in 
the first conversation it could not now be introduced. 
The law officer, however, admitted the statements. The 
accused was convicted of desertion with intent to shirk 
important service and also missing movement through 
design. This conviction was affirmed by. a board of 
review. 
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On Appeal to the Court of Military Appeals, it was 


UE objected that the ruling of the law officer, admitting this 


evilence, was erroneous and prejudicial to the accused. 


#Th: Court pointed out that not every incriminating 


statement made by an accused in a conversation with 
an:ther is inadmissible becausé of a failure to warn. 


ing Th: warning only applies to statements obtained in offi- 
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cia' conversation. The Court’s problem, therefore was, 
“t determine whether the question asked by Captain 
Lu:as, when he first met the accused in the squadron 
offie, is, as a matter of law, so clearly official or so 
de:ianding of an answer by virtue of his superior rank 
as ‘0 fall within the interdiction of the Uniform Code.” 


‘8 Af.er considering all the surrounding factors the Court 


he'd that this first conversation was not official and that 
the superior rank had not been exerted to deprive the 
acc used of his freedom to remain silent. The conviction 
wes affirmed. U.S. v. Dandaneau, 5 USCMA 462, 18 
CMR 86. 


EV'DENCE—Admission of a coerced confession in a trial where the 
accused admits his guilt on the stand does not require a reversal 
of the conviction. 


@ The accused was convicted of the larceny of a wallet 
containing “over $50.00.” It was disclosed at the trial 


in the testimony of the victim, Private C., that he occu- 
pied the bunk next to the accused. C discovered one 
morning that his wallet which contained between 
$60-$81 was missing. He asked the accused about the 
missing wallet. When the accused denied having taken 
it C testified that he slapped him twice, whereupon, the 


accused began to cry, and shortly turned over $35.00 
which he said was part of C’s money. Two weeks later 
the accused was warned under Article 31, UCMJ and 
then questioned about the larceny by Lieutenant F. He 
again admitted the theft. 

At the trial the defense counsel objected to the intro- 
duction of Private C’s testimony on the grounds that the 
accused was compelled to incriminate himself and that 
the witness had failed to warn the accused of his rights 
under Article 31b, UCMJ. He also objected to the 


testimony of Lieutenant F on the grounds that this 
confession obtained by him was a product of the first 
one obtained and also that the Lieutenant failed to warn 
him that the admission previously made could not be 
used against him. The law officer ruled against the 
accused on both objections but left the voluntariness of 
the confession open for the court to determine later. 

After the government’s case was completed the 
accused testified on his own behalf that he had taken 
the wallet and the $35.00 in it to pay his debts. He 
stated that he threw the wallet away but intended to 
return the money in four or five days. 

An Army board of review held that the admission 
the accused made to the victim was inadmissible and 
that because of this error ordered a rehearing. 'The 
Judge Advocate General certified two questions to the 
Court of Military Appeals: “(1) Did the law officer err 
in admitting the statements the accused made to Private 
C.? and (2) was the action of the board of review in 
setting aside the findings and sentence correct in view 
of Article 59 (a) of the Code, 50 USC § 646?” 

The Court of Military Appeals held that the law offi- 
cer did err in admitting the confession made to the vic- 
tim, not because of a failure to warn since the warning 
provision applies only in an investigation with some 
color of officiality, but rather because it was coerced and 
thus inadmissible under Article 31 (a) and (d). 

On the second question the Court disagreed with the 
board of review and reversed the board’s decision. The 
Court pointed out that none of the decisions of the 
Supreme Court which indicate that the introduction of 
an involuntary confession requires reversal contain a 
judicial confession as was present in this case. Fur- 
thermore, when the accused took the stand his defense 
was that he only took $35.00 not “over $50.00” and that 
he intended to return the money. There was no testi- 
mony to the effect that he was coerced to talk or act. 
The Court was of the opinion, therefore, that there was 
no reason to reverse this conviction because of the 
erroneous admission of the testimony of Private C, the 


victim. United States v. Trojanowski, 5 USCMA 305, 
17 CMR 305. 
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The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued between the dates of 19 
January 1955 and 19 February 1955. 





CDR Thomas E. Blade, USN from JAG to COMSER 
6th FLT. 

LT Bertram R. Carraway, USNR from COMNAYV- 
MARIANAS to NAAS, Whiting Field. 


LT Roland W. Coffey, USNR from COMAIRPAC to 
RECSTA, San Diego. 


CDR William A. Collier, USN from COMNAVFE to 
JAG. 


ENS John V. Ellicott, USNR from NAVSCOL (Naval 
Justice) Npt, R_L., to COMAIRPAC. 


APRIL 1954 


LTJG Richard L. Fruchterman, USN from NAVSCOL 
(OCS) Npt, R. I., to NAVSCOL (Naval Justice) 
FURASPERS. 

LT Lawrence E. Hess, USN from USS Fred T. Berry 
(DD858) to COM 4. 

ENS Joseph R. McIntosh, USNR from NAVSCOL 
(Naval Justice) Npt, R. I., to MSTS, LANT. 

LT Arthur R. Maier, Jr. USN from PHIBGRTHREE 
to RECSTA, Philadelphia, Pa. 

ENS Gerald J. Mehlman, USNR from NAVSCOL 
(OCS) Npt, R.I., to JAG. 

LT David W. Miller, USN from COM 12 to MARCORB, 
CAMPEN. 

LT Horace B. Robertson, USN, from LST 1188 to JAG. 

LTJG Nicholas Sabalos, USNR from JAG to COM 3. 

LTJG Robert C. Stubbs, USN from COMFAIR, Ala- 
meda. to NATTC, Memphis (via: NAVSCOL (Naval 
Justice) Npt, R. I.) 
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APPELLATE REVIEW 
In the Office of The Judge Advocate General of the Nav 


Major Raymond F. Garraty, Jr. USMC 


E OFFICE OF THE JUDGE ADVOCATE 
GENERAL OF THE NAVY occupies a key 
position in our present system of naval justice 
as established by the Uniform Code of Military 
Justice. Last year over ten thousand cases were 
reviewed in the Office of the Judge Advocate 
General. During a similar period all eleven cir- 
cuits of the U. S. Courts of Appeals received 
less than one-third that number of cases for re- 
view. 
Office of the Judge Advocate General it would 
appear that all naval and Marine Corps person- 
nel who are in any way connected with naval 
justice should have a working knowledge of the 
appellate review process presently employed at 
the latter office. This article is written with the 
prime purpose of fulfilling that need and it is 
hoped that the reader will upon completion of 
this article have a more realistic approach to the 
appellate review process at the “J. A. G.” level; 
an approach which will assist him in his contacts 
with that office. 

Article 65 of the Uniform Code of Military 
Justice requires that the record in all general 
court-martial cases and in all special court- 
martial cases in which the sentence as finally 
approved in the field includes a punitive dis- 
charge be forwarded to the Office of the Judge 
Advocate General. Under the provisions of Ar- 
ticle 66 of the Code, the Judge Advocate General 
is required to refer to a board of review the 
record in every case of trial by court-martial 
in which the sentence, as approved, affects a 
general or flag officer, extends to death, dismis- 
sal of an officer, cadet, or midshipman, dishon- 
orable or bad conduct discharge or confinement 
for one year or more. 

When a court-martial record is received at 
the Office of the Judge Advocate General it is 
initially assigned to the Control Section of the 
Military Justice Division. It is the primary 
mission of the latter section to record the receipt 
of the case in the “J. A. G.” Office, to verify the 
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In view of the major role played by the 
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include within the record a preliminary court- 
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action to correct such errors they nevertheless + 
do prolong the review process and generate un- Res 
necessary correspondence. When it has been pres 
ascertained that the record is in all respects the 
ready for further review, the cases requiring a ie a 
review by a board of review are assigned to one low 
of the six boards of review located within the es 
Office of the Judge Advocate General of the the 
Navy. All general court-martial cases not re- on 
quired to be reviewed by a board of review are ae 
forwarded to the Review Branch of the Military weed 
Justice Division for review in accordance with I 
Article 69 of the Code. In the event the accused que 
has requested counsel before the board of re inj 
view, copies of the record of trial are forwarded§ |. 
by the Control Section directly to appellate de- hed 
fense and government counsel for their use in Sos 
the preparation of legal briefs. the 
In cases where appellate counsel has been re- De 
quested, the Director of the Appellate Defense ‘ies 

Division appoints counsel to represent the at- 
cused before the board of review, such counsel io 
being certified under the provisions of Article tee 
27 of the Uniform Code of Military Justice. The Le 
appointed defense counsel reviews his copy of ri 
the record and assigns such errors, as he may e 
find, in a legal brief addressed to the board of a 
review having the case before it. His assign- po 
ment of error is then forwarded to government to 

appellate counsel for answer by him. The gov- 
AS 
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ernment appellate counsel is also required to be a 
lawyer within the purview of Article 27 of the 
Uniform Code of Military Justice. Both appel- 
lute defense counsel’s assignment of error and 
government counsel’s reply are forwarded to the 
board of review for its consideration. The de- 
fense counsel may elect to submit the case to the 
beard of review without oral argument, or if he 
d-sires, may request that the case be scheduled 
fcr oral argument. In the latter case both coun- 
s«| appear before the board at the hearing room 
a: d orally present their arguments. It should be 
noted here that the accused may elect, at his 
own expense, to have his own civilian counsel 
represent him before the board. During the 
c:lendar year of 1953, over 28 percent of the 
accused persons whose cases were received in 
the Office of the Judge Advocate General for 
review pursuant to Article 66, requested repre- 
sentation by appellate defense counsel. Indi- 
cations are that this percentage has been 
considerably increased in the year 1954. 

The six boards of review located within the 
Office of the Judge Advocate General of the 
Navy are each composed of three members— 
presently two Navy or Marine Corps officers of 
the grade of commander or lieutenant colonel 


or above and one civilian—all of whom must be 


lawyers. In considering the record the board 
has the authority to weigh the evidence, judge 
the credibility of witnesses and determine 
controverted questions of fact. However, the 
board does not have the authority to consider 
matters of clemency. 

In all cases where the accused has not re- 
quested counsel before the board, the board, as 
in cases where counsel has been requested, re- 
views the entire record of proceedings. If the 
board determines that an unresolved legal ques- 
tion has been raised in the record they may on 
their own motion refer the case to the Appellate 
Defense Division for preparation of briefs and 
oral argument. 

After the board of review has decided the 
case, the record, if it contains a discussion of a 
legal question, is forwarded to the Advisory 
Legal Branch of the Military Justice Division 
for a review by that office. This branch is com- 
posed of officers, all of whom are lawyers, who 
review the board of review decision for the pur- 
pose of advising the Judge Advocate General as 
to the advisability of certifying to the Court of 
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Military Appeals, under authority of Article 67 
of the Uniform Code of Military Justice, any 
legal question or questions raised by the board 
of review decision. 

After the Advisory Legal Branch has com- 
pleted its review, the case is forwarded to the 
Discipline Branch of the Military Justice Divi- 
sion. The latter section is composed of repre- 
sentatives of the Chief of Naval Personnel and 
the Commandant of the Marine Corps, who act 
as liaison officers between the Judge Advocate 
General and the Chief of Naval Personnel and 
the Commandant of the Marine Corps in mat- 
ters of discipline involving members of their re- 
spective services. The representatives review 
each sentence and all matters of clemency con- 
tained both in the record and from other official] 
sources, and if they consider that clemency is 
warranted at this stage of the review, they will 
make appropriate recommendations to the 
Judge Advocate General who is empowered to 
make such reduction in sentence as he deems 
appropriate. It should be pointed out here that 
consideration by the Discipline Branch does not 
exhaust the avenues of relief insofar as clem- 
ency is concerned. The Secretary of the Navy 
has established a Naval Clemency Board whose 
function is to make recommendations to the 
Secretary in all cases where clemency is appro- 
priate. In cases where the sentence includes 
an unsuspended punitive discharge without con- 
finement the Clemency Board generally con- 
siders the case during the time when the case is 
being reviewed at the Office of the Judge Advo- 
cate General. Where confinement has been 
adjudged with an unsuspended punitive dis- 
charge the board will consider the case during 
the time when the individual is serving out his 
confinement. The reader’s attention is invited 
to the Secretary of the Navy’s Instruction 
5810.6 dated 7 October 1954 for more detailed 
explanation of the functions of the Naval 
Clemency Board. 

“In cases where the representatives recom- 
mend a reduction in sentence, their recommen- 
dation and the case is forwarded to the Judge 
Advocate General for his decision. Ifthe Judge 
Advocate General concurs with the recommen- 
dation he has the authority under Article 74 
of the Uniform Code of Military Justice to re- 
duce the sentence. In cases where there has 
been no affirmative recommendation by the rep- 
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resentatives of the Chief of Naval Personnel or 
the Commandant of the Marine Corps, the sen- 
tence is given a final review before actual 
promulgation by the Director of the Military 
Justice Division. The Judge Advocate General 
does not take action where no change in the 
sentence as approved by the board of review is 
considered warranted. 

Upon completion of the final review by the 
Director of the Military Justice Division, the 
case is forwarded to the Promulgation Section 
of the Military Justice Division. The Promul- 
gation Section is charged with the responsibility 
of forwarding to the command presently exercis- 
ing general court-martial jurisdiction over the 
accused, the board of review decision for service 
upon him. The Promulgation Section sends a 
“promulgation package” consisting of five copies 
of the board of review decision, three of which 
contain a receipt form for the signature of the 
accused; a cover letter addressed to the com- 
mand responsible for service of the decision 
upon the accused giving the necessary instruc- 
tions as to the manner of service; a first endorse- 
ment to the board of review decision originated 
by the Judge Advocate General and addressed 
to the accused informing him of his right to 
appeal to the U. S. Court of Military Appeals; 
the action of the Judge Advocate General of the 
Navy if he has acted upon the case; and one 
copy of the preliminary court-martial order. 
Although this is a formidable array of papers, 
it must be remembered that their sole purpose 
is to inform the accused of the board of review 
decision and his right of appellate review. Cop- 
ies of the board of review decision and first en- 
dorsement are also sent to convening authorities 
and reviewing authorities if they have acted on 
the case, but are no longer within the chain of 
command in which the accused is presently 
located. 

After the promulgation papers have been for- 
warded to the accused the case is sent to the Sta- 
tistical Section of the Military Justice Division 
where a statistical data sheet is made up on each 
case. Over one hundred items of information 
concerning the case are entered in code form on 
the statistical sheet. Each statistical sheet is 
forwarded to the Machine Tabulation Section of 
the Bureau of Personnel where I. B. M. punch 
cards are made up on each case. Through the 
employment of this recording system statistical 
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data on all phases of naval justice are readily 
available on short notice and at minimum costs, 
Information obtained through the Machine Re«- & 
ord Section has been furnished to members cof 
Congress, federal law enforcement agencies, ard &. 
to those officials charged with the responsibility 


of recommending possible changes in the Uni- § .;,; 


form Code of Military Justice. After the Sta- 
tistical Section has completed the recording «f 
the case, the record is returned to the Control 
Section for permanent filing. 

Once the promulgation papers have been for- 
warded to the accused via the command exer- 
cising present general court-martial authority 
over him, the final phase of review—the delivery 
of the board of review decision to the accused— 
rests in the hands of units in the field. The 
command receiving the promulgation package 
must take immediate action to deliver the board 
of review decision to the accused, and to fully 
inform him of his right to petition the U. S. 
Court of Military Appeals for grant of review. 
Although the first endorsement to the board of 
review decision, which is addressed to the ac- 
cused, explains his appellate rights, it is not 
designed as a substitute for oral explanation of 
his rights. The U. S. Court of Military Ap- 
peals in the recent case of United States v. 
Marshall, decided August 16, 1954, 4 USCMA 
607, 16 CMR 181, emphasized the importance 
that the Court places on the delivery of the 
board of review decision to the accused. In 
the latter case the Court listed the bare mini- 
mum requirements of a proper service upon the 
accused: (1) that in his particular case the § 
board of review has reached a certain decision, 
(2) that he possessed only thirty days within 
which to petition for review of the decision, and 
(3) that thereafter he could not request review 
by the court. The officer charged with the re- § 
sponsibility of service of the board of review 
decision on the accused should be sure that the 
accused knows and understands the significance 
of the decision. The U. 8. Court of Military 
Appeals in the Marshall case said, “The delivery 
of a copy of the board of review decision assumes 
compelling importance in our minds. It must § 
be clear that the reasoning of a decision, the 
grounds on which it was predicated, or the 
presence of a dissent, may influence substan- 
tially an accused’s determination to petition for 
review or not to do so.” In some cases this 
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splanation of appellate rights necessarily be- 
omes quite involved; however, an officer con- 
jucting such a service should display both 
hatience and understanding. Certainly, he 
would be remiss in the performance of his duty 
he accused after the interview, was left 



















































Unie Bithout a proper understanding of the outcome 
> Sta- Br his case or the nature of his right to appeal 
ng «f §, the U. S. Court of Military Appeals. As the 
ontrol Bhirty day period during which the accused has 
he right to petition begins to run as of the date 
n for- Be actually receipts, it is of paramount impor- 
exer’ Bance that such date be included on the receipted 
10ritY Bod of review decision. Without a date indi- 
livery Bated upon the receipt, the U. S. Court of Mili- 
sed—— ary Appeals, in case of an appeal, would not 
The Binoy whether they had jurisdiction to hear the 
ckage §5p.al nor would naval authorities know when 
board case had in fact become final. Receipted 
) fully Board of review decisions forwarded to the 
U. S udge Advocate General without indicating the 
evleW. Bate of receipt are therefore returned to the 
ard of ommand concerned for correction. In order 
he aC Bhat the command exercising jurisdiction over 
ns not he accused be apprised as to the exact date 
ion of when the accused did receipt for his decision, 
y Ap is recommended that either a receipted copy 
tes % Mf the decision or an entry of the fact be in- 
SCMA luded in the accused’s service record. This 
rtance s particularly important in cases where the 
of the ccused is transferred to another command 
d . In before the sentence has been completed and 
- MIN Executed. As the date of receipt by the accused 
on the Betermines whether the U. S. Court of Military 
av b he Appeals has jurisdiction to hear the appeal 
"CISION, Bhese receipted decisions should be forwarded 
within 0 the Office of the Judge Advocate General im- 
tem and mediately after the receipt has been executed. 
revieW Be action then becomes a matter of record for 
ime 7 Both the appellate counsel and the U. S. Court 
: "a yf Military Appeals. 
snail If the accused expresses a desire to appeal 
filitary tis case to the U. S. Court of Military Appeals 
elivery f° should be advised to submit a letter to the 
saul udge Advocate General requesting that counsel 
't must @° appointed to represent him before the Court. 
on, the f his letter need not be formal in nature and 
or the #¢ is not required to assign specific errors in the 
ubstan- $ecord of his case. The letter should be submit- 
tion for §¢d to the accused’s commanding officer for for- 
ses this F/arding to the Judge Advocate General.of.the.- 
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Navy. Current regulations require that the 
letter from the accused requesting counsel be 

forwarded to the Judge Advocate General of 

the Navy via the accused’s present general 

court-martial authority. The practice of for- 

warding the accused’s request via command of a 

higher echelon than the general court-martial 

authority only causes unnecessary delay in sub- 

mitting the accused’s petition to the U. S. Court 

of Military Appeals. 

When a request for counsel before the U. 8. 
Court of Military Appeals is received in the 
Office of the Judge Advocate General the request 
is forwarded to the Appellate Defense Division. 
The division director assigns counsel to the 
case who thereupon has the responsibility of 
drawing up a petition for review for submission 
to the U. 8. Court of Military Appeals. As the 
U. S. Court of Military Appeals is empowered 
by law to consider only matters of law de- 
fense counsel is limited in his assignment of 
errors to those coming within that category. 
After the appointed defense counsel has drawn 
up the petition for grant of review, it is filed 
with the U. S. Court of Military Appeals. Un- 
der the rules of the latter court government 
counsel is allowed 15 days from the date the 
petition was filed to file a reply to the petition. 
If the petition is granted, the case is placed on 
the docket for hearing. Both sides normally 
prepare and submit briefs to the Court on the 
issues of law before oral argument is scheduled. 
The decisions’ of the U. S. Court of Military 
Appeals are promulgated to the accused and 
other interested commands by the Promulgation 
Section of the Military Justice Division. It 
should be noted that the accused has the same 
right to be represented by civilian counsel be- 
fore the U. S. Court of Military Appeals that 
he has before the board of review. 

In the event the accused does not desire to 
appeal to the U. S. Court of Military Appeals 
and the only remaining portion of the sentence 
left unexecuted is an unsuspended punitive dis- 
charge, he may waive his thirty day appeal 
period and request, through his commanding 
officer, an immediate execution of his discharge. 
This request is acted upon by the officer exer- 
cising general court-martial authority over the 
accused. The Naval Supplement to the Manual 
for Courts-Martial, section 0115 sets forth the 
manner mn which this type of waiver is to be 
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executed. It should be pointed out that although 
the accused must state that he does not intend 
to appeal his case to the U. S. Court of Military 
Appeals, he also acknowledges the fact that he 
may nevertheless change his mind and appeal 
during the thirty day appeal period. The U. S. 
Court of Military Appeals has stated in the case 
of United States v. Ponds, 1 USCMA 385, 3 
CMR 119 that such a waiver by an accused will 
not be considered in any way as affecting the 
accused’s right to petition to the court for re- 
lief subsequent to the execution of the request 
for immediate discharge. 

In the event the command receiving the 
promulgation package is unable to serve the 
accused with the board of review decision be- 
cause of the accused’s own unlawful absence, 
constructive service may be made upon him. 
The details of this type of service are contained 
in SecNav Instruction 5810.3 of 11 June 1954. 
The date constructive service is made upon the 
accused begins the thirty day appeal period, and 
in the event the accused returns to naval juris- 
diction during the thirty day period he has only 
the number of days left to appeal as remains 
from the date the decision is expeditiously de- 
livered to him to the end of the thirty day period 
which commenced on the date Certificate of 
Attempted Service was executed. There would 
appear to be nothing unfair about this procedure 
when it is considered that the only reason 
service upon the accused can not be accom- 
plished is the accused’s own unauthorized ab- 
sence from his place of duty. The legality of 
this type of service was upheld by a Navy Board 
of Review in the case of NCM 233, Jarrell 11 
CMR 644. 

An attempt has been made in this article to 
give a complete and detailed account of the 
progress of review of the average court-martial 
case after it has reached the Office of the Judge 
Advocate General of the Navy. Although the 
Office of the Judge Advocate General receives 
over 10,000 cases a year it can be stated that 
the large volume does not detract from the 
individual attention given to each particular 
case. 

Every case, in which the accused so elects, is 
reviewed by a competent lawyer as counsel for 
the accused and argued by him before the board 
of review. All cases are reviewed by a Board 
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of Review composed of competent lawyers, ¢ 
vilian or military. After review by the Boar 
of Review, the case is further reviewed by rep 
resentatives of the Judge Advocate General fo 
both legality and appropriateness of sentence. 
Representatives of both Chief of Naval Person 
nel and the Commandant of the Marine Corpg 
are given an opportunity to review the sentence 
and make recommendations to the Judge Ad 
vocate General. The Clemency Board reviews 
the sentence in all cases involving punitive dis. 
charges, appraises all clemency consideration; 
contained within the record and from all other 
sources and makes its recommendations to the 
Secretary of the Navy. Finally the board of 
review decision is forwarded to the individual 
accused with an endorsement from the Judge 
Advocate General explaining his rights of ap- 
peal to the U. S. Court of Military Appeals. 
With the cooperation of commands in the field 
it is difficult to understand how any substantial 
injustice could be done to any accused person in 
the naval service under such a complete and all 
inclusive system of review as that provided 
under the terms of the Uniform Code of Military 
Justice. 

Although individual consideration is given in 
each case, personnel at the Office of the Judge 
Advocate General are well aware that a speedy 
review is also an essential part of substantial 
justice. To this end, efforts are continually 
being made to decrease the time consumed in 
the review of the cases at the Office of the Judge 
Advocate General of the Navy. It should be 
pointed out that this problem is not peculiar to 
the system of justice set up by the Uniform 
Code of Military Justice. The balance between 
the fundamental principle of fairness of trial 
and speed of trial has always been a problem to 
students of jurisprudence. However, in the 
armed services there is another element which 
is peculiar to the military way of life. That 
added element is the all important matter of the 
maintenance of discipline; this latter element 
spells the difference between victory or defea 
in any military operation. How far we are t 
go in the direction of speeding up the time cor 
sumed in trial and appellate review in order t 
maintain discipline at a high level is still an open 
question, a question that is beyond the scope ol 
this article. 


JAG JOURNAI 


U. S. GOVERNMENT PRINTING OFFICE: 1958 


LIBRARY 


1955 
DETROIT 





